


MANAGING THE DISPUTE RESOLUTION PROCESS

How do experienced in-house counsel manage their clients 

through the dispute resolution process in a complex, 

protracted construction dispute?

 Best practices.

 How can outside counsel help?



THE HYPOTHETICAL CASE

 Potential exposure in excess of $50M.

 Issues: alleged product failure/construction defect and 

delay/disruption/change of scope.

 Contract-based, but plaintiff also alleges extra-

contractual claims for negligence and fraudulent 

misrepresentation.

 You anticipate significant document discovery – roughly 

1 million documents.



SELECTION OF COUNSEL

 To RFP or not to RFP?

 Propose a template or leave form and content of proposals to 

bidding firms? 
– Is an apples-to-apples comparison possible without a template?

 What are you looking for?
– Case-specific thoughts on proposed strategy?

– Is marketing information about firm experience and personnel helpful at this point?

 How important is geography?

 How important is size of firm?

 Beauty contest?
– What impresses and what doesn’t? 



COST CONTROL AT THE PROPOSAL STAGE

 Part of the selection process, or topic #1 post-selection?

 Do you always want an alternative fee proposal, or only 

when you ask for it?

 How much do you trust a proposal-stage budget?

 Fixed-fee for investigation followed by a budget –
- Will you have lost your bargaining power by the time a budget is 

prepared because you are locked-in to counsel?



COST CONTROL DURING THE CASE

 What level of detail is useful, and what is overkill?

– What don’t you believe?

 How do you use the budget internally?

 Frequency of updates?

 Is access to Firm’s WIP report helpful?

 Document management and pricing.



Alternative Dispute Resolution

 Arbitrate or Litigate?

 Mediation

– Early – if so, what are effective practices

– Involvement of experts

– Analysis of Best Case and Worst Case 

– Preparation of Client



REPORTING TOOLS: SEARCHING FOR GOLDILOCKS

 The Tool Kit:

– Legal Project Management

 LPM draws on many of the processes and tools that are used to 

deliver more traditional types of projects, but modified so that 

they are suitable for the delivery of legal matters.



THE TOOL KIT

 Win Strategy:

– The shorter the better.



THE TOOL KIT

 Early case analysis:
– Goals:

 Identify threshold issues:

– Insurance/indemnity possibilities 

– Procedural issues/defenses

 Define success.

 Use of Expert early to identify strengths and weaknesses.

– Scope of Analysis:
 Review key documents?

 Interview key project personnel? 

 Preliminary consultation with necessary expert(s)?

– Deliverable:
 Detailed claim analysis with supporting documents for use as backbone of preparation 

throughout all litigation phases.



THE TOOL KIT

 “One page” claim analysis:



THE TOOL KIT

 Preliminary Summary 

and Status



THE TOOL KIT

 Task List



THE TOOL KIT

 Cast of Characters/

a/k/a People Chart




