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Jury Selection of a Construction Case In
the Era of Social Media: What Can | Do
and When Can | Do It?
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N
The HYPOTHETICAL

= OWNER — Commercial Developer of high-rise mixed use
buildings
= CONTRACTOR - Large multi-state general contractor

= OWNER'S CLAIMS

— Contractor finished 8 months after scheduled completion
— Contractor has not returned to complete punch list
— Already experiencing problems with systems and leaks

= CONTRACTOR'S CLAIMS

— Has not been paid balance due on base contract

— Has numerous extra work and delay claims
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Why would | want a Jury?

= Arbitration
Does the Contract require it?
Does the case require significant discovery?
Have | analyzed time and cost considerations?
Are there related claims against other parties?
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Why Would | want a Jury?

= Bench Trial
— Who is my assigned Judge?
— Does my case largely fall on legal interpretations?

— Does the Case require significant contract or plan and
specification interpretations?

— Are the damages largely economic loss based?

— Are the “"equities” generally equal?

— WIll it take me more than a minute or two to explain my
theories and claims?

— Was anyone injured?
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Why Would | want a Jury?

= JURY TRIAL

— | can present a set of unbalanced equities

— The other side is “guilty” of doing something “wrong”

— My overall claims can be explained in a minute or two

— My claims are relatable to a lay person

— There was significant property damage or a personal injury

— The other side Is a contractor

— The other side Is an architect or engineer

— The other side Is an insurer, bonding company or bank

— My client is a public entity - or better yet — a school district or
homeowner
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_
For the Owner My Juror Considerations Are

= |s the juror a homeowner or business owner?

= Has the juror had any issues with contractors or design
professionals?

= How does the juror feel about the court system as an
avenue to resolve disputes?

= Where iIs the juror on the conservative to liberal
Sspectrum?

= What relationship, if any with trade unions?

= |s the juror *handy” or a "do-it-yourself'er”
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For the Owner My Juror Considerations Are

= Are they employed as workers/laborers?

= Have they ever worked in construction?

= Will they see “big guy” v. “little guy”

= Do they have contract experience — applying contract
terms
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For the Owner My Juror Considerations Are (Part 2)

= What juror will respond favorably to my witnesses?
= \What juror might respond favorably to my adversary’s
withesses?

= What juror will respond favorably to my demonstrative
evidence and the media that | use?

= \What juror will respond favorably to my experts or to my
adversary's experts?

= What are the juror’s feeling with respect to the
government, or professionals?
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When personal ethics and the law conflict,
which would you follow?

| : Ethics

= Law

Jurors Arbitrators Judges

Persuasion Strategies National Arbitrator Survey (2007)

CONSTRUCTION Federal Judge Survey (2008)
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Compared to what you see In your courtroom,
attorneys need to formulate evidence Into stories . . .

Judges

m More
mLess

Same
Arbitrators

Persuasion Strategies National Arbitrator Survey (2007)

CONSTRUCTION Federal Judge Survey (2008)
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When Judges Ask Questions of Jurors
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Steps to Effective Jury Selection

Step Step Step Step
One ‘ Two . Three Four

|dentify Create a
your high risk
case juror

themes profile

Design
efficient
voIr dire
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High Risk Juror Profile: General Contractor

Anti-General Contractor

Believes general contractors are greed
mongering talkers

Believes If a case has made it to trial, it must

have some merit J A )
Has been or knows someone well who has N ANES
been unfairly cheated by a contractor WP o
Has done own construction projects, largely {“‘* “i’
out of frustration Y <t

|s a status inconsistent (combo of less
educated/high level job)



High Risk Juror Profile: General Contractor

Pro-Developer

Believes developers are largely
responsible for having advanced the
American real estate industry
Empathizes with developers having to
wrangle with contractors

|s pro-capitalist/politically conservative




High Risk Juror Profile: General Contractor

Rules Driven in Contract Evaluation
Believes the law Is more important than
ethics in evaluating business dealings
Has tried to recover monetary damages in
legal action
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High Risk Juror Profile: General Contractor

Anti-General Contractor
Believes general contractors are greed mongering talkers
Believes If a case has made it to trial, it must have some merit
Has been or knows someone well who has been unfairly cheated by a contractor
Has done own construction projects, largely out of frustration
S a status inconsistent (combo of less educated/high level job)
Pro-Developer
Believes developers are largely responsible for having advanced the American real
estate industry
Empathizes with developers having to wrangle with contractors
Is pro-capitalist/politically conservative
Rules Driven in Contract Evaluation Juror Questionnaire
Believes the law is more important than ethics in evalu
Has tried to recover monetary damages in legal action

Judge Oral Voir Dire

\Attorney Conducted Voir Dire



High Risk Juror Profile: General Contractor

Anti-General Contractor
Believes general contractors are greed mongering talkers
Believes If a case has made it to trial, it must have some merit

Pro-Developer

Believes developers are largely responsible for having advanced the American real
estate industry

Empathizes with developers having to wrangle with contractors

Rules Driven in Contract Evaluation Juror Questionnaire
Believes the law Is more important than ethics in evalu

Judge Oral Voir Dire

Attorney Conducted Voir Dire



Layer Three:
Individual Themati
Question

Layer Two:
Group Attitudinal
trast Question

Layer One:
Warm Up to TopicC

Triple Layered Oral Voir Dire
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Triple Layered Oral Voir Dire
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More Bad Jurors Than Strikes
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Game On: Using Technology
and
Social Media in your Voir Dire
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Communication with your team
In the Courtroom
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Sources for Jury Social Media Research:

 Facebook

* LinkedlIn

« Google

« \oter Information
 Court Cases
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Technology and Voir Dire in Action
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