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Introduction

• Design-Build (“DB”) is quickly replacing Design-Bid-Build (“DBB”) as the 

preferred North American construction-delivery process for large 

infrastructure projects

• That said, DB case law remains sparse due to the tendency for 

construction disputes to settle, or resolve through arbitration proceedings, 

which are confidential and hidden from the public

• As a result, confusion and uncertainty often exacerbate the 

problems/risks associated with DB



Introduction

• Today’s presentation will focus on how you can protect your business from 

the increased risks of DB through: 

• Informed bidding practices

• Innovative project management techniques

• Specialized agreements; and 

• Appropriate contract terms

• To put these mitigation strategies in perspective, we begin today’s 

presentation by addressing the history and characteristics of DB Projects

• We will then discuss how these strategies/mechanisms can help reduce the 

risks to Design-Builders in the DB construction-delivery process



History of DB Projects

• DB is a form of delivery method that places design, construction, 

and material and equipment procurement under a single contract 

with the project owner  

• Prior to the ‘80s, the DB project delivery method ran contrary to 

many public procurement policies in the United States, which 

required the federal government and states to award projects to 

the lowest bidder, prioritizing cost over value 



History of DB Projects

• Beginning in the mid-80s, legislation at the federal level 

expanded to encourage and facilitate the use of the DB delivery 

method

• The following federal statutes helped pave the way for modern DB laws: 

• Competition In Contracting Act of 1984 (CICA) 

• Federal Acquisition Streamlining Act of 1994 (FASA) 

• Clinger-Cohen Act of 1996 (CCA) 

• Federal Acquisition Regulation (FAR) 



History of DB Projects

• According to a study by Fails Management Institute (FMI), DB construction 

was anticipated (prior to COVID-19) to represent up to 44% of construction 

spending in the accessed segments by 2021 

• FMI attributed the increase in DB projects to the passage of state legislation 

that facilitates the use of alternative delivery methods 

• In 2020, forty-four (44) states have full or widely permitted authorization to 

utilize DB for public agency projects 

• The only six (6) states where DB currently remains a limited option are: 

North Dakota, Iowa, Wisconsin, Alabama, New Jersey and Pennsylvania  



Characteristics of DB Projects

An obvious difference between DBB and DB projects relates to the contractual 

relationships among the parties
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Characteristics of DB Projects

Another major difference between DB and DBB projects relates to project 

execution
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Characteristics of DB Projects

• In the DB context, design development is the process by which pre-award 

schematic, conceptual or preliminary design or design criteria, parameters or 

standards are developed and finalized following award of the DB Contract

• Strict performance-defined DB projects in North America today are rare 

• Most DB projects are defined by a combination of performance and 

prescriptive requirements

• As discussed in our first case study, one of the major risks of DB Projects 

relates to the degree of design development furnished by the Owner to the 

Design-Builder



Characteristics of DB Projects

A third major difference between DB and DBB relates to liability

• On DBB projects, owners are typically liable to the contractor for the design 

of the project

• On DB projects, however, owners are not (or believe that they are not) 

responsible for either the success or the failure of the project design

These, and other distinguishing characteristics, have a significant 

impact on project participants’ roles and responsibilities, and the 

corresponding ability to control and manage risk 



Risks of DB Projects

• At all times, DB project participants should keep in mind the Three Rs –

Rules, Responsibilities and Risks 

• There are many risks in DB, but two fundamental categories of risk are 

design-evolution risk and construction-period risks

• Common factors cited for determining how to allocate risk include: 

• Which party can best control the risk and its consequences; 

• Which party can best foresee and bear the risk; and, 

• Which party most benefits economically in controlling the risk 



Risks of DB Projects: 

Bridging or Conceptual Design Elements

The constructability of bridging or conceptual design elements 

poses a major risk to DB participants

• Prescriptive specifications may transfer the risk of design adequacy back on 

to the owner, even where the contract disclaims such owners’ responsibility

• This is a function of the Spearin doctrine and the idea that required design 

details or prescriptive specifications constitute owner control, and that, for 

this reason, responsibility for these design elements should lie with the owner  

• This is particularly true where an owner continues to insist upon application 

of a prescriptive element or specification after it is questioned/identified



Basic Design-Build Arrangement

Design-Build Bridging Arrangement
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Case Study #1

• This case study analyzes a dispute arising out of the design-

builder’s reliance on the owner’s prescriptive requirements on a 

DB project in North America 

• The damages in dispute included the costs incurred / time lost by 

the Design Builder as a result of defects in the Owner’s 

prescriptive specifications/bridging documents



Case Study #1

Background: The Agency’s RFP Drawings for Counterweight Sheaves were 

highly developed and prescriptive



Case Study #1

The Problem: Irreparable cracking developed in the Heat Affected Zone of the 

Rim Base Metal… not the welds



Case Study #1

The Cause: Experts determined that it was impossible to successfully (and 

safely) weld the rim using the materials and welding procedures prescribed in 

the Agency’s RFP Documents



Case Study #1

Examples of prescribed due diligence when using unusual material in AWS 

Bridge Welding Code 



Case Study #1

• The Prime Contract included general exculpatory provisions that the Owner 

referenced in support of its initial denial of the Design-Builder’s claim



Case Study #1

• These general exculpatory 

provisions, however, did not 

apply to the prescriptive 

portions of the contract

• These provisions only applied 

to the non-prescriptive 

portions of the contract



Case Study #1

Key Takeaways

• Request bridging documents that embody the owner’s expectations and 

can serve as a guiding charter of the themes and goals for the project 

• Seek out projects that utilize performance specifications vs. prescriptive 

specifications 

• If the project has prescriptive design elements, design-builders should 

memorialize and confirm their/the Owner’s interpretation of what is 

prescribed or warranted by the owner



Case Study #1

Questions?



Risks of DB Projects: 

Scope of Work

Service scope is another major risk to the design-builder on a DB 

project

• Unlike DBB, where the contractor is typically only responsible for 

construction defects, on DB projects the design-builder is – with a few 

exceptions – liable to the owner for both design errors and construction 

defects, regardless of whether they are due to negligence, errors or 

omissions 

• This means that the design-builder assumes the risk that it can complete the 

project on time and on budget and, to the extent difficulties or unexpected 

conditions arise on the project, it may have to absorb the impact



Risks of DB Projects: 

Scope of Work

• One way to manage to identify, mitigate and manage these risks is to enter 

into teaming agreements, pre-bid, that assign designers the job of vetting 

the owners’ RFPs

• Typical teaming agreement scope includes two major scope requirements 

for designers: 

• Development of preliminary design documents to satisfy owner’s RFP 

requirements; and

• Development of documents and information to support contractor’s 

development price proposal



Risks of DB Projects: 

Scope of Work

• The designers’ services under the teaming agreement should require the 

designer, amongst other things, to: 

• Verify that the owners’ concept or bridging designs are sufficient to 

develop the preliminary design; 

• Seek clarification of ambiguities in contract documents and 

specifications; and

• Identify additional information which must be provided by the owner for 

designer to develop and advance the preliminary design



Risks of DB Projects: 

Scope of Work

Recent developments in teaming agreements reveal attempts by 

contractors to contractually bind designers to quantity-growth risks



Risks of DB Projects: 

Pricing of the Work

Pricing poses another major risk to design-builders

• Unlike DBB, where the contractor submits its bid based on a complete set 

of design documents, DB procurements are often compressed, leaving 

design-builders to submit their bid based on conceptual or “bridging” design 

drawings (typically 30%) and usually under a tight deadline 

• Since design-builders are often asked on DB projects to provide definitive 

pricing based upon incomplete, conceptual project definitions, pricing of the 

work is one of the ultimate risks for design-builders 



Risks of DB Projects: 

Pricing of the Work

• Incomplete design documents necessitate inclusion of an 

allowance or contingency in the bid to account for likely 

development to or changes to the design, which may result in 

increased construction costs

• Typically, a design contingency should be carried at the 

conceptual estimate stage and a separate contingency should be 

carried for the design development phase  



Risks of DB Projects: 

Pricing of the Work

Estimators use contingencies to cover known unknown and 

unknown risks



Risks of DB Projects: 

Pricing of the Work

Industry standards for contingency indicate a need for both design and 

construction contingencies



Risks of DB Projects: 

Pricing of the Work

The need for a design contingency for conceptual design is 

nationally recognized



Risks of DB Projects: 

Pricing of the Work

Pg. 15:  Section 3.5 - Allowances

Pg. 26:  Section 6 - Conclusion



Risks of DB Projects: 

Pricing of the Work



Risks of DB Projects: 

Pricing of the Work



Risks of DB Projects: 

Pricing of the Work

Numerous studies 

confirm that 

estimate accuracy 

is a function of 

design 

completeness

So, it’s logical to 

expect a 

contingency sized 

to balance 

inaccuracy



Risks of DB Projects: 

Pricing of the Work

However, even when design is complete, a construction period contingency is 

needed for design amendments or unanticipated construction-period impacts



Risks of DB Projects: 

Pricing of the Work



Risks of DB Projects: 

Pricing of the Work

Design Development Risk

A B C

A = Actual cost of design and construction

B = Design-Builder’s Bid assumption based on conceptual design

C = Difference – i.e., the foundation of a professional liability claim by the Design-

Builder against the Design Professional



Risks of DB Projects: 

Pricing of the Work

Risk registers or risk assessment can help reduce/control pricing 

risks

• Risk assessments require involvement from all project participants, including 

the business unit, engineering, construction, and the estimating team (who 

is responsible for preparing an estimate of the probable final cost to 

construct the project, including direct and indirect costs, so that risk may be 

assessed and contingencies may be appropriately assigned)

Building information modeling (BIM) can be used to detect 

errors/conflicts and to develop cost/time estimates 



Case Study #2

• This case study analyzes a dispute arising on a DB project in North America

• The issue was whether the design evolution from the Base Technical 

Concept (BTC) drawings, available at the time of bid, to the Issued For 

Construction (IFC) drawings, used as the basis to actually detail, fabricate 

and erect bridge towers was within a fair and reasonable limit

• The damages in dispute included the costs incurred by the Design-Builder’s 

steel fabrication subcontractor as a result of the subcontractor’s 

misunderstanding and unfamiliarity with the DB construction-delivery 

method



Case Study #2

Background: The contract between the Design Builder and its steel fabrication 

subcontractor included the following scope of work provision



Case Study #2



Case Study #2



Case Study #2

BTC Characteristics vs. IFC Characteristics
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Case Study #2

The Problem:

Design evolution caused an 

increase to the total number 

of component pieces, bolts, 

and holes used to build the 

tower steel it detailed and 

fabricated for Design-Builder 



Case Study #2



Case Study #2

The Cause: Experts determined that the final steel design for the towers was 

“within a fair and reasonable limit” of what an experienced DB bridge fabricator 

should have known or should have inferred based on the concept design 

available at the time of contract execution

The Subcontractor’s claim ignored that the as-built structure was similar in 

structural concept, total weight, and number of erectable pieces to that in the 

documents available at the time of contract execution

Subcontractor’s claim did not demonstrate that its original estimate of complexity 

change due to a “fair and reasonable” design evolution was properly accounted 

for in its bid either by reasonably experienced assumptions or appropriate 

contingency pricing 



Case Study #2

Key Takeaways

• Manage subcontractors and fabricators regarding possible disputes/claims 

relating to delays caused by late approval of advanced designs or by 

problems with the submittal process

• When hard-dollar bid pricing is based on preliminary design, estimators must 

forecast final design and details based on either historical similar 

experiences or with contingencies and allowances

• Assign/hire personnel with deep experience building similar projects or have 

an engineer further develop key portions of the work based upon bridging or 

concept drawings to facilitate the preparation of detailed cost estimates for a 

successful bid 



Case Study #2

Questions?



Risks of DB Projects: 

Differing Site Conditions

Differing or changed site conditions present another risk to the design-builder 

• On a DBB project, the owner (through its design team) usually investigates 

subsurface conditions and supplies the contractor with available 

geotechnical information during the procurement phase, which – through a 

differing site conditions (DSC) clause – the contractor can usually 

reasonably rely upon if unknown or materially different site conditions are 

encountered 

• By contrast, DB projects often seek to place responsibility on the design-

builder to conduct – as part of the design process – its own geotechnical 

assessment of the site, and owners frequently disclaim liability for the 

[usually limited] geotechnical information provided during procurement   



Risks of DB Projects: 

Schedule

Another major risk to the design-builder relates to the project schedule 

• In DB projects, the design-builder not only bears the risk that the project 

may not be completed on time, but also the risk that the owner will not 

accept the design-builders’ project schedule  

• Because DB projects often seek expedited time frames before design is 

advanced beyond a conceptual level, contractors are at risk of schedule 

bust

• Design-Builders should exercise caution in contracting with owners that 

propose unrealistic project schedules and should negotiate provisions that 

contemplate the need for schedule adjustments



Risk Mitigation Strategies: 

Specialized Agreements

Consider utilizing AIA Standard Form A141 or the AIA “Design-Build 

Amendment”, which is designed to be executed after the design 

has progressed enough that a price for the remaining design and 

construction may be determined 

• Under the AIA Design-Build Amendment, the parties can agree 

to various price structures, including: Stipulated Sum, Cost of 

the Work, Cost-Plus-Fee 



Risk Mitigation Strategies: 

Appropriate Contract Terms

When possible, negotiate and draft DB contract to include provisions that 

clearly and explicitly set forth the parties’ roles, responsibilities and risks

DB contracts and subcontracts should be sure to include provisions related to: 

• Indemnity and/or Limitation of Liability 

• Waiver of Consequential Damages

• Delay outside the Design-Builder’s control

• Dispute Resolution 



Risk Mitigation Strategies: 

Insurance Products

DB contracts and subcontracts should further include: 

• Flow-down provisions, which incorporate the terms and conditions of the DB 

contract so that the subcontractor assumes to the design-builder all 

obligations the design-builder assumes toward the owner 

• An explicit provision that the subcontractor/vendor/consultant understands 

the DB process and acknowledges DB risks – even to the point of 

presenting case studies of prior similar projects – to suppress later claims 

that the subcontractor/vendor/consult did not understand the nature/risks of 

the DB delivery method



Risk Mitigation Strategies: 

Insurance Products

Obtaining performance and/or payment bonds from sureties can also help 

reduce DB risk

BUT…

A surety’s decision to issue performance and/or payment bonds on a project is 

made on a case-by-case basis and takes into consideration the risks held by 

the design-builder 

Because the surety’s risk is heightened on DB projects, it’s important to 

determine whether the surety has limited the scope of bond coverage as to 

design and/or construction risks 
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